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These cases are before ne on petitions for assessnent of
civil penalty filed by the Secretary of Labor, acting through his
M ne Safety and Health Adm nistration (MSHA), against Broken Hil
M ning Co., Inc. and Donald Kidd, an enployee of Broken Hill
pursuant to Sections 105 and 110 of the Federal M ne Safety and
Health Act of 1977, 30 U.S.C. " " 815 and 820. The petition
agai nst the conpany alleges a violation of the Secretary's

mandatory health and safety standards and seeks a penalty of
$2,500. 00. The petition against M. Kidd alleges a violation of
Section 317(c) of the Act, 30 U S.C. " 877(c), and seeks a
penalty of $250.00. For the reasons set forth below, | nodify
and affirmthe citation against the conpany and assess a penalty
of $1,000.00 and | vacate the citation against M. Kidd and

di sm ss the petition.



The cases were heard on January 18, 1995, in St. Al bans,
West Virginia. MSHA Inspectors Buster Stewart and Gary G bson
and MSHA Coal M ne Safety and Health Specialist Cheryl S. MGll
testified for the Secretary. Donald Kidd and Charles R
Lavender, Jr. testified on behalf of Broken H Il M ning.

FACTUAL SETTI NG

The facts in this case are undi sputed. On May 19, 1995,
MSHA | nspectors Stewart, G bson and Jimy Brown arrived at the
Broken Hill Mne No. 1 to conduct a spot inspection for snoking
materials. After directing the m ne enpl oyee on the surface not
to announce their presence to the people in the mne, Stewart and
G bson went into the mne. On arriving at the working section
the inspectors had the m ne superintendent assenble all of the
m ners and conduct a search for snoking materi al s.

When that was conpl eted, those mners who had | unch buckets
were directed to get them |Inspector Stewart acconpani ed Donal d
Kidd to the scoop Kidd operated to retrieve Kidd' s |unch bucket.
Ki dd opened the |unch bucket in the presence of Stewart and
G bson. Inside were sone keys, an ear spray, a half filled
bottl e of Coca Cola, sone headache pills, some yell ow napkins
from Happy Mart and a yellow Cricket l|ighter.

As a result, Inspector Stewart issued Citation No. 4012941
to the conpany for a violation of Section 75.1702, 30 C F. R
" 75.1702, of the Secretary's Regulations. (Pet. Ex. 1.)
The citation was subsequently nodified on May 25, (Pet. Ex. 2),
June 2, (Pet. Ex. 3), and Septenber 1, 1994, (Pet. Ex. 4).
As nodified, it stated that:

The operator's search program approved May 16,
1991, is inadequate because Donal d Kidd, the scoop
operator, was allowed to carry a yellow Scripto
di sposabl e cigarette [lighter] underground. A search
of the enployee's lunch bucket by the m ne supt.
reveal ed the cigarette lighter in the |lunch bucket.
The search was conducted in the No. 5 entry.

Citation No. 4227560 was issued to Donald Kidd. It alleged
a violation of Section 317(c) of the Act, and stated: "A yellow
Scripto di sposable butane cigarette lighter was observed in the
| unch bucket of Donald Kidd a scoop operator on the 001-0
Section. The |unch bucket was opened by M. Kidd in nmy presence



and later by Mne Supt. R B. Hughes in No. 5 entry." (Pet. EX.
7.)

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Section 317(c) of the Act and Section 75.1702 of the
Regul ations are identical and provide, in pertinent part, that:
"No person shall snoke, carry snoking materials, matches, or
lighters underground . . . . The operator shall institute a
program approved by the Secretary, to insure that any person
entering the underground area of the m ne does not carry snoking

materials, matches or lighters.” Wth respect to individual
m ners, the Act also provides in Section 110(g), 30 U S.C
" 820(g), that: "Any mner who willfully violates the mandatory

safety standards relating to snoking or the carrying of snoking
materials, matches, or lighters shall be subject to a civi
penal ty assessed by the Comm ssion, which penalty shall not be
nore that $250 for each occurrence of such violation."

Donal d Ki dd

Turning first to the violation concerning Donald Kidd, I
concl ude that the evidence does not establish that he willfully
violated the mandatory safety standard. Wile there are no
Comm ssi on deci sions defining the term"willfully,” Black's Law
Dictionary 1599 (6th ed. 1990) defines "willful"™ as "[p]roceedi ng
froma conscious notion of the will; voluntary; know ngly;
deli berate. Intending the result which actually cones to pass;
desi gned; intentional; purposeful; not accidental or
involuntary.”" There is no evidence in this record to show that
Kidd intentionally, know ngly or voluntarily carried a |ighter
into the mne or to rebut his claimthat he accidentally took the
l[ighter into the m ne.

M. Kidd testified concerning the incident as foll ows:

And that particular day, when it was tine to go to
work, | had a bottle of Sw m Ear, not nasal spray; it
was SwmEar - it's for the ears, and it's basically
the sane thing. Just a bottle of stuff - a
screwdriver, ink pen and keys and a bottle of -- well,
it wasn't Excedrin. It was an off-brand nedicine for
headaches.

The cigarettes, as he said, was outside in ny
truck, which | told themwhere they were inside [the



mne], after they found the lighter -- or after
showed themthe lighter. And the cigarettes
But it inadvertently got in the bucket.

(Tr. 178.)

Q Didyou know that Iighter was in that bucket?
A.  No.

(Tr. 179.)
| put ny Swim Ear and ny screwdriver and ny keys

and ny nedicine in the bucket. And | took the coffee
jug in the office and | put the bucket on the scoop and

took the coffee jug in the office, | filled it up.
That was the first and only tine | was in the bucket
t hat day.

The lighter, | do not recall ever putting the
lighter in the bucket, period. To ny know edge, as |
assunmed and everybody does, | put the lighter with the

cigarettes in the truck bed or in the seat of ny truck.
They found the cigarettes in the seat of ny truck but
no |ighter.

So when | put the other stuff in nmy pocket, then
the lighter had to be, you know, just put in there [the
bucket] .

Yeah, at sonme point that norning | had to put the
l[ighter in there [the bucket]. No one else did.

(Tr. 192-93.)

| nspector Stewart testified with regard to finding the
l[ighter: "Well, M. Kidd told nme that norning, told ne when we
found the lighter, that he just got all of his material out of
his pockets and put it in his lunch bucket." (Tr. 59.) He

further stated: "But just as |I've testified, there's a good
possibility that when he got his stuff out, that he didn't know
that lighter was in his bucket.” (Tr. 67.) Finally, he related

that M. Kidd acted surprised when he saw the lighter in his
[ unch bucket. (Tr. 107.)

Concerning this violation, Inspector G bson stated: "Well
in this situation here, at the time this occurred, | really don't
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think that M. Kidd -- | nean, the way he acted when the lighter
was found and things, he acted |like he was really sincere, that
he didn't know that it was there." (Tr. 118.)

It is M. Kidd's contention that the |ighter somehow got in
his lunch bucket when he enptied his pockets before entering the
m ne, placing his cigarettes in his truck and everything else in
the lunch bucket. He maintains that he did not have occasion to
open the lunch bucket, which apparently had no lunch in it
anyway, until asked to do so by the inspectors. Therefore, he
asserts that he did not "willfully" take the lighter into the
mne. This scenario is not inplausible onits face.

Against this, the Secretary has offered only the finding of
the lighter and speculation that M. Kidd either had cigarettes
secreted sonmewhere else in the mne or planned to go out of the
mne with the lighter to snoke the cigarettes in his truck. This

does not stand up to scrutiny. |In the first place, the
i nspectors corroborate Kidd by agreeing that he | ooked surprised
when the lighter was di scovered. In the second place, if Kidd

were going to go to the trouble of secreting his cigarettes in
the mne, it seens |logical that he would al so have secreted his
lighter. Simlarly, if he was going to go out of the mne to
snoke a cigarette, why keep his lighter in the m ne.

Based on the evidence of record, | conclude that M. Kidd
did not willfully violate the Act. Consequently, | wll vacate
the citation and dismss the civil penalty petition.

Broken Hi Il M ning Conpany

| reach a different conclusion on the conpany's violation.
The Act inposes strict liability on mne operators for violation
of the mandatory standards regardless of fault. Wstern Fuel s-
Uah v. Fed. Mne Safety & Health, 870 F.2d 711, 716 (D.C. Cr
1989); Bul k Transportation Services, Inc., 13 FMSHRC 1354, 1359
(Septenmber 1991); Republic Steel Corporation, 1 FMSHRC 5, 9-10
(April 1979). Therefore, "[i]f smoking materials are found
underground, there is a violation of " 75.1702 and the operator

is liable without regard to fault.” M ngo Logan Coal Co., 17
FMSHRC _ (Judge Fauver, February 1995). Accordingly, |
conclude that Broken Hill violated the regul ation.

The citation alleges that this violation was
"significant and substantial." A "significant and substantial"
(S&S) violation is described in Section 104(d)(1) of the Act as a
violation "of such nature as could significantly and
substantially contribute to the cause and effect of a coal or
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other mne safety or health hazard.” A violation is properly
designated S&S "if, based upon the particular facts surroundi ng
that violation, there exists a reasonable |ikelihood that the
hazard contributed to will result in an injury or illness of a
reasonably serious nature."” Cenent Division, National Gypsum
Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMBHRC 1, 3-4 (January 1984), the

Comm ssion set out criteria for determ ning whether a violation
is S&S. See al so Austin Power, Inc. v. Secretary, 861 F.2d 99,
103-04 (5th Cr. 1988), aff'g Austin Power, Inc., 9 FMSHRC 2015,
2021 (Decenber 1987) (approving Mathies criteria). This
evaluation is nmade in terns of "continued normal m ning
operations.” US. Steel Mning Co., Inc., 6 FMSHRC 1573, 1574
(July 1984). The question of whether a particular violation is
significant and substantial nust be based on the particular facts
surrounding the violation. Texasgulf, Inc., 10 FVMSHRC 498 (Apri
1988) ; Youghi ogheny & Chio Coal Co., 9 FMSHRC 1007 (Decenber
1987) .

The dangers of m ne explosions are well known as are the
propensities of an open flane in a mne for causi ng expl osi ons.
One has only to consider the recent Southnountain Coal Inc. and
the AA&G Elnmb No. 5 explosions and resulting fatalities, alluded
to by Ms. MG Il and believed to have been caused by snoking
materials in the mne, to recognize the seriousness of this
violation. Consequently, applying the Mathies criteria to this
case, | conclude that this violation was "significant and
substantial ."

The citation also alleges that Broken H Il was highly
negligent in permtting this violation to occur and that the
violation resulted fromthe conpany's "unwarrantable failure"” to
conply with the regulation. The Comm ssion has held that
"unwarrantable failure" is aggravated conduct constituting nore
t han ordi nary negligence by a mne operator in relation to a
violation of the Act. Enery Mning Corp., 9 FMSHRC 1997, 2004
(Decenber 1987); Youghi ogheny & Chio Coal Co., 9 FMSHRC 2007,

2010 (Decenber 1987). "Unwarrantable failure is characterized by
such conduct as 'reckless disregard,' 'intentional m sconduct,’
"indifference' or a 'serious |lack of reasonable care.' [Enery]

at 2003-04; Rochester & Pittsburgh Coal Corp., 13 FMSHRC 189,
193-94 (February 1991)." Wom ng Fuel Co., 16 FMSHRC 1618, 1627
(August 1994).

The evidence in this case does not support findings of high

negl i gence or "unwarrantable failure"” on Broken Hll's part.
Broken Hill had in effect an underground search programrequired
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by Section 75.1702 which had been approved by MSHA. The program
provi ded t hat searches woul d be conducted once a week at
irregular intervals and that apparently was done. (Resp. Ex. A)
There is no evidence that these searches were conducted with
indi fference or inconpletely. Furthernore, Broken Hill"'s policy

t hat anyone caught taking snoking materials underground woul d be
termnated indicates that it did not take its responsibilities in
this area lightly. Finally, having found that the violation in
this case was not wllful, it cannot be inferred fromthe
violation that the company's program was i neffectual

Accordingly, | conclude that this violation was not the
result of an "unwarrantable failure" by Broken Hi Il and that the
conpany was no nore than noderately negligent in this instance.
The citation will be nodified froma 104(d) (1) citation, 30
USC " 814(d)(1), to a 104(a) citation, 30 U S.C. " 814(a).

Cl VIL PENALTY ASSESSMENT

The Secretary has proposed a civil penalty of $2,500.00 for
this violation. Section 110(i) of the Act, 30 U.S.C. " 820(i),
sets out six criteria to be considered in determ ning an
appropriate civil penalty. In connection with these criteria,
| find that Broken Hill has a | ower than average history of
previous violations, with no evidence of previous snoking
violations; that the No. 1 mine is a small mne and Broken H Il a
smal | operator; and that the conpany denonstrated good faith in
abating the violation. (Pet. Exs. 5 and 6.) Broken H Il nade no
claimat the hearing that the penalty proposed by the Secretary
was i nappropriate to its size or that the penalty would adversely
affect its ability to remain in business. Finally, while I am

reducing the |l evel of negligence, as | indicated earlier in the
decision this is a serious violation. Taking all of this into
consideration, | conclude that a penalty of $1,000.00 is

appropriate in this case.

ORDER

Ctation No. 4227560 in Docket No. KENT 94-1209 is VACATED
and the civil penalty petition is DI SMSSED. Citation No.
4012941 in Docket No. KENT 94-1208 is MODIFIED froma Section
104(d) (1) to a Section 104(a) citation by deleting the



"unwarrantabl e failure" designation and reducing the |evel of
negligence to "noderate.” The citation is AFFI RVED as nodifi ed.

Broken Hill M ning Conpany, Inc. is ORDERED to pay a civil
penalty of $1,000.00 within 30 days of the date of this decision.
On recei pt of paynent, this proceeding is DI SM SSED.

T. Todd Hodgdon
Adm ni strative Law Judge

Di stribution:

Mark R Mal ecki, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 WIlson Blvd., Suite 400, Arlington, VA 22203
(Certified Mail)

Hobart Anderson, President, Broken H Il Mning Co., Inc.,
P. O Box 356, Sidney, KY 41101 (Certified Mil)

Donal d Kidd, Broken H Il Mning Co., Inc., P.O Box 1360,
Ashl and, KY 41101 (Certified Mail)
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